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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
   FEDERAL TAXATION   -ALM § 13.03[7].*
DISCHARGE . The debtor filed for Chapter 12 and the plan
provided for full payment of all taxes owed as of the petition
filing date. The debtor completed payments under the plan and
sought a discharge. The IRS objected to the discharge, claiming
that post-petition interest and penalties were still owed on the
tax claims.  The court held that the debtor was not liable for
post-petition interest on tax claims which were paid in full
under the plan. The court also held that the penalties on the
taxes were not discharged because the failure to pay the taxes
post-petition was the fault of the debtor and was not caused by
operation of the bankruptcy law or rules. In re Bossert, 230
B.R. 172 (E.D. Wash. 1999), aff’g, 201 B.R. 553 (Bankr.
E.D. Wash. 1996).
NET OPERATING LOSSES . Five months before filing for
Chapter 7 in March 1995, the debtor filed the income tax return
for 1993 and made the election to carry forward all net
operating losses (NOLs) in that year. If the NOLs had been
carried back, the debtor would have been entitled to over
$200,000 in refunds, far more than if the NOLs were carried
forward. The Chapter 7 trustee filed income tax returns for the
estate and claimed a refund based on the carry back of the
NOLs. When the IRS disallowed the carrybacks, the trustee
sought avoidance of the NOL election by the debtor as a
fraudulent transfer. The court held that (1) the NOL election
was a transfer, (2) NOLs are an interest in property of the
debtor, (3) the election was a fraudulent transfer because the
debtor did not receive a reasonably equivalent value for the
election and the debtor was insolvent at the time of the election.
The court also held that the transfer of tax attributes under
I.R.C. § 1398 did not restrict the trustee’s avoidance powers
under Section 548. Therefore, the court held that the NOL
election could be avoided by the trustee in favor of allowing the
trustee to carry the NOLs back to earlier tax years. In re Feiler,
230 B.R. 164 (Bankr. 9th Cir. 1999), aff’g 218 B.R. 957
(Bankr. N.D. Cal. 1998).
RETURNS. The IRS filed a motion for the Bankruptcy
Court, under Section 105(a), to order the debtor to file income
tax returns for 1995, 1996 and 1997. The IRS made no
allegations that the returns were needed to file an accurate
claim, that the debtor was not supplying sufficient financial
information or that the debtor was not cooperating in supplying
information useful for computing the tax claim. The court held
that it would not force the debtor to file the returns because the
IRS had not shown that the returns were either required or
appropriate for the administration of the case. In re Farrell, 99-
1 U.S. TaxCas. (CCH) ¶ 50,499 (Bankr. M.D. Penn. 1999).
SALE OF RESIDENCE. The debtor filed for Chapter 7 and
the trustee sold the debtor’s residence. The trustee sought a
ruling that the trustee could exclude $250,000 of the gain from
the sale under I.R.C. § 121 as amended in 1997. The court held
that the trustee was eligible for the exclusion. In re St. Francis,
99-1 U.S. Tax Cas. (CCH) ¶ 50,495 (Bankr. N.D. GA. 1999).
FEDERAL AGRICULTURAL
PROGRAMS
AQUACULTURE. The AMS has announced that it is
considering establishing programs and regulations for farm-
raised fin fish. The AMS stated that a national program could
h lp protect the health of farm-raised fin fish, help producers of
farm-raised fin fish meet international trade requirements, and
help encourage international trade in U.S. aquaculture products.
The AMS is asking for comments on whether they should
establish such programs and, if so, the type and extent of the
programs. They are also asking for comments on whether to use
negotiated rulemaking to develop regulations for any programs
that they may establish. 64 Fed. Reg. 23795 (May 4, 1999).
KARNAL BUNT . The APHIS has adopted as final
mendments to the Karnal Bunt regulations, removing the
restricted and surveillance area categories of regulated areas
and replacing them with a single classification. The
amendments also released from regulation most of the areas
that had been designated as restricted areas for seed; removed
the prohibition on planting wheat, durum wheat, and triticale in
fields associated with Karnal Bunt; and removed the cleaning
requirement for vegetables grown in those fields. Removing
those ar as that had been designated as restricted areas for seed
from the regulations greatly reduced the total area in the
southwestern United States that is regulated for Karnal Bunt,
and removing the planting prohibition and the vegetable
cl ani g requirement eased restrictions on field owners in the
r gulat d areas. The final regulations also amend the list of
regulated areas to add several fields or areas in three Arizona
c unties to the list of regulated areas. These additions to the list
of regulated areas were found to be necessary due to the
detection of bunted kernels in fields in those counties during
1998. 64 Fed. Reg. 23749 (May 4, 1999).
PEANUTS. The AMS has issued a proposed rule which
establishes an industry-funded promotion, research, and
information program for peanuts. The proposed program--the
Pe nut Promotion, Research, and Information Order (Order)--
was submitted to the USDA by the American Farm Bureau
Federation. Under the Order, peanut producers would pay an
assessment of 1 percent of the price of farmers’ stock peanuts
sold to first handlers. First handlers and marketing associations
would remit the assessments to the proposed National Peanut
Board. The proposed program would be implemented under the
Commodity Promotion, Research, and Information Act of 1996.
In addition, the USDA announced that a referendum will be
conducted among eligible peanut producers to determine
whether they favor the implementation of the program. 64 Fed.
Reg. 20107 (April 23, 1999).
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PERISHABLE AGRICULTURAL COMMODITIES
ACT . The debtor purchased french fries from a processor and
failed to pay for them. The processor sought payment from the
PACA trust fund. The french fries were processed by the
processor by coating the fries with a light batter to enhance the
fries ability to stay crispy longer. The fries were also salted.
The debtor argued that the batter and salt addition removed the
french fries from the status as agricultural commodities
protected by PACA. The court held that the addition of salt did
not affect the nature of the french fries so as to remove them
from PACA protection. However, the court found that the batter
process enhanced the character of the fries sufficiently to
remove them from the definition of perishable agricultural
commodities. The court held that no PACA trust existed for the
batter-coated french fries. In re Long John Silver’s, 230 B.R.
29 (Bankr. D. Del. 1999).
PREFERRED LENDER PROGRAM . The Preferred
Lender Program (PLP) provides qualifying lenders additional
authorities and streamlined procedures under the FSA's
guaranteed farm loan program. To qualify for PLP status,
lenders must meet the eligibility criteria of 7 CFR § 762.106(b)
and (c). Paragraph (c)(3) of this section requires lenders to have
closed a minimum number of FSA guaranteed farm loans. The
FSA has announced that it is setting the minimum number of
loans a lender must have closed in the past 5 years to qualify for
PLP status at 20. This is a reduction from the current 30 loans
in the past 3 years established on February 12, 1999. 64 Fed.
Reg. 24132 (May 5, 1999).
PRODUCTION FLEXIBILITY CONTRACTS . The CCC
has issued an advance notice of proposed rulemaking to invite
comment from all interested parties on reductions of production
flexibility contract payments that were affected by the planting
of fruits or vegetables in violation of Section 118 (b)(1) of the
Federal Agriculture Improvement and Reform Act of 1996, 7
U.S.C. § 7218 (b)(1). 64 Fed. Reg. 24091 (May 5, 1999).
SHARED APPRECIATION AGREEMENTS . The FSA
has issued interim regulations amending the shared appreciation
agreement requirements to allow certain Farm Loan Program
borrowers with such agreements that end prior to December 31,
2000, to have the obligation to pay all or part of the recapture
amount due under the agreement suspended for up to 3 years.
This rule will allow those borrowers to suspend their obligation
to pay the recapture amount to give them time to recover from
the current situation of depressed commodity prices. 64 Fed.
Reg. 19863 (April 23, 1999).
FEDERAL ESTATE AND GIFT
TAX
TRUSTS. The taxpayer transferred to a 20-year qualified
personal residence trust the taxpayer’s personal residence which
consisted of one parcel on the local tax map and was assessed
as one parcel for property tax purposes. The taxpayer was the
income beneficiary of the trust, with the remainder held by the
taxpayer’s heirs. The property was improved by a large single
family dwelling, a swimming pool, a caretaker residence, a
garage, a small barn or stable, and a fenced pasture. The
property was similar in size to nearby properties used for
residential purposes. Taxpayer used the main house as a
personal residence and the caretaker residence was leased to an
unrelated third party, at fair market value, on a month to month
basis. No services were provided by the taxpayer in connection
with the leased premises other than ordinary maintenance. No
c mmercial activity was conducted on the property. The
taxpayer ad granted to the state a permanent conservation
easement on the property. If the taxpayer survived the
termination of the trust, the taxpayer had the right to lease the
property at fair market value from the remainder holders. The
IRS ruled that (1) the taxpayer would be treated as the owner of
th  rus  for income tax purposes; (2) the agreement allowing
the taxpayer to rent the property after the termination of the
trust did not disqualify the trust as a QPRT; (3) the agreement
allowing the taxpayer to rent the property after the termination
of the trust would not cause the residence to be included in the
taxpayer’s estate; (4) the trust would be a completed gift of the
remainder interests; (5) the entire property qualified as a
personal residence. Ltr. Rul. 9916030, Jan. 22, 1999.
SPECIAL USE VALUATION- ALM  § 5.03[2].* The IRS
has issued the 1999 list of average annual effective interest
rates charged on new loans by the Farm Credit Bank system to
be used in computing the value of real property for special use
valuation purposes:
    District      Interest rate   
Columbia 9.65
Omaha 8.07
Sacramento 8.25
St. Paul 8.21
Spokane 8.31
Springfield 8.78
Texas 8.11
Wichita 8.25
Rev. Rul. 99-20, I.R.B. 1999-__.
VALUATION . The IRS has adopted as final regulations
relating to the use of actuarial tables in valuing annuities,
interests for life or terms of years, and remainder or
reversionary interests. The regulations contain new actuarial
tables. These regulations will effect the valuation of inter vivos
and testamentary transfers of interests dependent on one or
more measuring lives. 64 Fed. Reg. 23187 (April 30, 1999).
The decedent had received property in trust from a
predeceased spouse who had died only three months earlier.
The property was placed in two trusts, a GST-exempt marital
trust and another marital trust, with the decedent as life income
beneficiary. At the time of the spouse’s death, the decedent was
diagnosed as terminally ill. A fraction of the trusts was elected
as QTIP by the spouse’s estate. In computing the decedent’s
estate tax liability, the decedent's estate claimed a credit under
I.R.C. § 2013 with respect to the income interests in the
portions of the GST-exempt marital trust and the marital trust,
that were not subject to the QTIP election. The amount of this
credit was determined based on the value of the income
interests on the date of the spouse's death, computed using the
actuarial tables contained in I.R.C. § 20.2031-7(d)(6) and the
applicable I.R.C. § 7520 interest rate for the date of spouse's
death. Treas. Reg. § 20.7520-3(b)(3)(i) prohibits the use of the
actuarial tables for individuals who are terminally ill. Treas.
Reg. § 20.7520-3(b)(3)(ii) provides an exception to the terminal
illness rule that, in the case of the allowance of the credit for tax
on a prior transfer under section 2013, if a final determination
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of the federal estate tax liability of the transferor's estate has
been made under circumstances that required valuation of the
life interest received by the transferee, the value of the property
transferred, for purposes of the credit allowable to the
transferee's estate, shall be the value determined previously in
the transferor's estate. Prior to promulgation of the regulations,
the terminally ill rule was stated in Rev. Rul. 80-80, 1980-1
C.B. 194. In this case the spouse died before the effective date
of the regulations; therefore, the IRS ruled that the use of the
actuarial tables was to be determined under the terminal illness
rule of Rev. Rul. 80-80. The IRS noted that the estate of the
spouse (the transferor) elected to treat a fraction of the value of
the GST-exempt marital trust and the marital trust as QTIP for
purposes of the marital deduction. Accordingly, the spouse's
taxable estate included the portion of both marital trusts that
were not subject to the QTIP election. None of the interests
received by the decedent in these trusts specifically required
valuation in order to determine the federal estate tax liability of
the spouse's estate. Thus, the exception in Treas. Reg. §
20.7520-3(b)(3)(ii) did not apply in any case. Ltr. Rul.
9917066, Jan. 19, 1999.
FEDERAL INCOME
TAXATION
ACCOUNTING METHOD . The IRS has issued proposed
regulations describing how income from a long-term contract
must be accounted for under I.R.C. § 460. A taxpayer
manufacturing or constructing property under a long-term
contract will be affected by these proposed regulations. 64 Fed.
Reg. 24096 (May 5, 1999).
BASIS OF BUSINESS ASSETS. The taxpayer, an S
corporation operated a funeral parlor. The taxpayer had sold
pre-need contracts and placed the payments made under those
contracts in a separate trust fund. The taxpayer treated the funds
as belonging to the clients until the clients died and the funeral
services were provided; therefore, the taxpayer did not include
the contract payments in income until the services were
provided. The taxpayer sold the business to another corporation
and included the anticipated net of the pre-need contracts in its
basis of its business assets. The IRS ruled that the contract
funds could not be included in the business property basis
because the taxpayer did not treat the funds as income when
received or as the taxpayer’s property. Ltr. Rul 9916043, Jan.
11, 1999.
BUSINESS EXPENSES. The court adopted the IRS
calculation of the taxpayer’s business expenses, income and
basis because the taxpayer failed to provide full and accurate
records to substantiate the taxpayer’s calculations. Wilson v.
Comm’r, T.C. Memo. 1999-141.
CORPORATIONS-ALM § 7.02.*
DISTRIBUTIONS OF STOCK. Under I.R.C. § 355(d), gain
is recognized on a distribution of controlled stock (as though
the controlled stock were sold to the distributee at its fair
market value) if, immediately after the distribution, any person
holds disqualified stock of the distributing corporation or any
distributed controlled corporation that constitutes a 50 percent
or greater interest. Disqualified stock is stock in the distributing
corporation acquired by purchase after October 9, 1990 and
duri g the five-year period ending on the date of distribution, or
cont ll d stock either (1) acquired by purchase during the five-
year period or (2) distributed with respect to either disqualified
distributing corporation stock or on distributing corporation
securi es acquired by purchase during the five year period. A
50 percent or greater interest means stock possessing at least 50
percent of the total combined voting power of all classes of
stock entitled to vote or at least 50 percent of the total value of
shares of all classes of stock. I.R.C. § 355(d) is intended to
prev nt taxpayers from using Section 355 to dispose of
subsidiaries in sale-like transactions or to obtain a fair market
value stepped-up basis for future dispositions, without incurring
a corporate-level tax. The purposes of Section 355(d) are not
generally violated if there is a distribution of a controlled
corporation within 5 years of an acquisition by purchase and the
effect of the distribution is neither (1) to increase ownership in
the distributing corporation or any controlled corporation by
persons who have directly or indirectly acquired stock within
the prior five years, nor (2) to provide a basis step-up with
respect to the stock of any controlled corporation. The IRS has
issued proposed regulations which provide that a distribution is
not a disqualified distribution under Section 355(d)(2) and
Prop. Treas. Reg. § 1.355-6(b)(1) if the distribution and any
related transactions do not violate the purposes of Section
355(d). The proposed regulations describe transactions not
violating the purposes of Section 355(d) in a manner similar to
the legislative history and provide some examples of those
transactions. If a distribution does not violate the purposes of
Section 355(d) under Prop. Treas. Reg. § 1.355-6(b)(3), such
distribution is a distribution to which Section 355(d) does not
apply. Accordingly, such a distribution still could be a
distribution to which Section 355(e) applies. 64 F d. Reg.
23554 (May 3, 1999).
DISHONORED CHECK PENALTY . The taxpayer filed
Form 4868 for an automatic extension and submitted two
checks totaling $750,000, although insufficient funds existed in
the accounts to cover the checks. The taxpayer had planned to
deposit funds in the accounts from other sources but did not do
so until after the checks bounced. The IRS assessed a
dishonored check penalty for both checks and the taxpayer
sought a refund. The taxpayer claimed that the banks were
supposed to notify the taxpayer when any overdrawn check was
presented, in order to give the taxpayer a chance to cover the
checks. The court held, in an opinion designated as not for
publication, that the taxpayer failed to demonstrate any
reasonable cause for failure to not have sufficient funds in the
checking accounts. The court noted that the taxpayer always
had sufficient assets to deposit in the accounts but merely failed
to do so in hopes of accruing more interest before paying the
taxes. Gregory v. United States, 99-1 U.S. Tax Cas. (CCH) ¶
50,491 (6th Cir. 1999).
EARNED INCOME CREDIT . The IRS has announced that
it is taking steps to correct instances where the earned income
tax credit (EITC) was improperly denied to some taxpayers
with investment income exceeding $2300 for the 1998 tax year.
The error involves EITC claims made by farmers who used
Form 4797, Sales of Business Property, in connection with
sales of culled cows, farming equipment and other business
assets. Rev. Rul. 98-56 allowed taxpayers to exclude from EITC
calcula ions any investment income involving gains from
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selling business assets, resulting in more business owners and
farmers qualifying for the EITC. However, the IRS computers
were not reprogrammed in time to recognize the EITC revision,
leading to erroneous denials of the credit. Taxpayers who used
Form 4797 and received a notice that their investment income
disqualified them from the EITC should notify the contact
person or office listed on the notice to correct the problem, or
call the IRS at 1-800-829-1040. Taxpayers who were denied the
EITC for 1996 or 1997 because they had too much investment
income due to the sale of business assets may also be entitled to
refunds. They should file amended returns for each year that the
new calculation lowers their investment limit below the
applicable limit. IR 1999-46.
HOBBY LOSSES. The taxpayers were employed full-time
as a secretary and framing contractor. The taxpayers lived on a
one acre rural parcel of land neighboring two acres owned by
one of the taxpayer’s parents. The taxpayers used the two acres
for training and raising race horses. The court stated that the
standard was whether the taxpayers’ “primary” motive in the
business was profit. The court then reviewed the factors of
Treas. Reg. § 1.183-2(b): (1) the taxpayers maintained accurate
and separate books for the business but did not develop a pre-
operation business plan based on expert advice nor did they
seek a new business plan when the business produced nothing
but losses; (2) the taxpayers had some experience at raising
horses and sought professional advice; (3) the taxpayers
devoted only spare time to the business; (4) the expected
appreciation of the horses was not sufficient to offset the losses
accumulated over the 16 years of operation; (5) the business
had only annual losses over the entire 16 years of existence; (6)
although the taxpayers did not have significant income from
other sources, the business losses did offset much of the
income; (7) the court found that the taxpayers’ principal
purpose in the activity was their personal pleasure in attending
horse races, betting on their horses, and watching their horses
race. The court held that the taxpayers did not operate the
business primarily for profit. The appellate court affirmed in a
decision designated as not for publication. Notably, the
appellate court stated that it would have allowed the deductions
but was constrained by the standard of review which would
allow overturning the Tax Court only upon a holding that the
Tax Court judgment was clearly erroneous. Taras v Comm’r,
99-1 U.S. Tax Cas. (CCH) ¶ 50,489 (3d Cir. 1999), aff’g,
T.C. Memo. 1997-553.
HOME OFFICE . The taxpayer was employed as a music
director of two orchestras and a choral society. The taxpayer
used a bedroom in the taxpayer’s residence exclusively for
preparation for conducting and for management and
administrative duties as director. The court held that the
taxpayer was entitled to deduct expenses from the use of the
bedroom because the bedroom office was the taxpayer’s
principal place of business and was used exclusively for that
business. Gosling v. Comm’r, T.C. Memo. 1999-148.
INTEREST . The taxpayer was a shareholder in a corporation
which engaged in the business of purchasing, holding,
developing, leasing and selling real property. The corporation
sold several properties which produced recognition of gain.
After an IRS audit, the sales were determined to have produced
more taxable gain than was reported and the taxpayer’s
personal tax liability was increased. The taxpayer paid the tax
deficiency and interest and allocated some of the interest to the
business, claiming a deduction for that portion of the interest.
The IRS denied the interest deduction under Treas. Reg. §
1.163-9T(b) which disallowed all interest on taxes, regardless
of the ource of the tax. The District Court held that the
regulation was invalid in that it disallowed a deduction for
interest on a tax debt relating to a trade or business. The IRS
argued that interest on a tax deficiency was not an ordinary
exp nse of the taxpayer because this was the only time the
taxpay r had incurred such an expense. The District Court held
that th  interest expense was an ordinary and necessary
business expense because the interest arose from a restructuring
of the sales transaction and involved a complex tax issue. The
appellate court reversed, holding that interest on a tax
deficiency is always a personal interest expense. The appellate
court found legislative history concerning the passage of I.R.C.
§ 163 that supported congressional intent to characterize all
interest on taxes as nondeductible personal interest. Allen v.
United States, 99-1 U.S. Tax Cas. (CCH) ¶ 50,470 (4th Cir.
1999), rev’g, 987 F. Supp. 460 (E.D. N.C. 1997).
LIKE-KIND EXCHANGES . The taxpayer operated a
trucking company and entered into a contract to purchase 175
trucks from a dealer. The new trucks were delivered over time.
The purchase of the new trucks was totally financed through a
third party. The contract also provided for the trade-in of the
taxpayer’s used trucks, but the trade-in price was not subtracted
from the price of the new trucks. Instead, the taxpayer received
cash for the used trucks. The used trucks were not identified in
he contract, nor was the delivery of the used trucks set by the
contract. Instead, the taxpayer brought in the used trucks shortly
af r the new trucks arrived. The price of the used trucks was
not determined until each truck was actually delivered to the
dealer. The taxpayer argued that there was sufficient connection
between the trade-in of the used trucks and the purchase of the
ew trucks to qualify for like-kind exchange treatment. The
cou t held that the transactions did not qualify as like-kind
exchanges because the taxpayer received cash for the used
trucks and the used truck transactions occurred economically
and chronologically independent of the new truck purchases.
The court also noted that the full price of the new trucks was
totally financed and the price was not affected by the trade-ins.
C. Bean Lumber Transport, Inc., 99-1 U.S. Tax Cas. (CCH)
¶ 50,474 (W.D. Ark. 1999).
SELF-EMPLOYMENT INCOME. The IRS has announced
a change in the IRS's litigating position on whether agricultural
cooperative “value-added” payments to retired farmers are
subject to self-employment tax under I.R.C. § 1402. Value-
add d payments are payments to members of agricultural
cooperatives representing the value added to grain during
processing. This issue was litigated in Hansen v. Comm’r, T.C.
S mmary Opinion 1998-91. In Hansen, the court held that
value-added payments received by a retired farmer from a
cooperative were not subject to self-employment tax. As a
member of the cooperative, the farmer had an obligation to
provide the cooperative with corn. In return, the cooperative
members received payments for the value added to the corn
during processing. The farmer did not grow or purchase any of
the corn used to fulfill this commitment. Instead, the farmer
elected, by checking a box on a form provided to him by the
cooperative, to have the cooperative satisfy the commitment
through a corn pool maintained by the cooperative. Citing
McAllister v. Comm’r, 42 T.C. 948 (1964), and Price v.
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Comm’r, T.C. Memo 1993-265, the IRS argued that the
cooperative acted as the farmer's agent in carrying on the trade
or business of corn processing, making the payments subject to
self-employment income. The court held that after the farmer
retired, when the commitment to supply corn was satisfied
entirely through the corn pool, the farmer’s relationship with
the cooperative ceased to be a principal-agent relationship.
Because the crop was not produced by the farmer, the court
held that the payments from the cooperative to the farmer were
not subject to self-employment tax. The IRS announced that it
will consider the following factors in determining whether a
case is substantially identical to Hansen, or, alternatively,
whether the taxpayer is, in fact, engaged in the trade or business
of grain processing: (1) whether the taxpayer is actively
engaged in growing grain either personally or through
employees, i.e., whether the taxpayer is a retired farmer or not;
(2) whether the obligation to the cooperative is satisfied solely
through cooperative pool grain, and not through grain grown on
the taxpayer's land or purchased by the taxpayer. The notice
indicated that the taxpayer's leasing of cropland is not
inconsistent with the facts in Hansen; however, if the taxpayer
indicates on Form 4835 (Farm Rental Income and Expenses)
that the taxpayer “actively participated” in the operation of the
farm. This may indicate a nexus with grain production, which
along with other factors, may support the conclusion that the
farmer is in the trade or business of grain processing. The IRS
suggested that useful guidance regarding the impact of these
facts may be provided by the Tax Court in Bot v. Comm’r,
Docket #14155-98. Chief Counsel Notice N(36)000-3.
The taxpayers were husband and wife. During the years in
issue, the husband conducted farming operations. The husband
cash rented farmland from the wife. The rental agreement did
not require that the wife perform any services in connection
with farm production. The husband used the land rented from
the wife in farming operations to produce agricultural
commodities such as livestock and crops. The wife participated
in farming operations, performing duties such as farrowing,
nursing, cleaning, and moving pigs; operating machinery for
both maintenance and field work; and planting, weeding,
spraying, harvesting, and bailing crops. The wife performed
these services pursuant to an employment contract entered into
with the husband each year. These same services were
performed in prior years in the absence of an employment
contract. The IRS ruled that the wife’s income was self-
employment income because the wife’s participation int he
farming operation was based upon an arrangement, the
employment contract, with the farm business operator, the
husband. FSA 199917005, Dec. 10, 1998; FSA 199917006,
Dec. 10, 1998.
START-UP EXPENSES. The IRS has ruled that
expenditures incurred in the course of a general search for, or
investigation of, an active trade or business in order to
determine whether to enter a new business and which new
business to enter (other than costs incurred to acquire capital
assets that are used in the search or investigation) qualify as
investigatory costs that are eligible for amortization as start-up
expenditures under I.R.C. § 195. However, expenditures
incurred in the attempt to acquire a specific business do not
qualify as start-up expenditures because they are acquisition
costs under I.R.C. § 263. The nature of the cost must be
analyzed based on all the facts and circumstances of the
transaction to determine whether it is an investigatory cost
i curred to facilitate the w ther and which decisions, or an
acquisition cost incurred to facilitate consummation of an
acquisition. Rev. Rul. 99-23, I.R.B. 1999-__, __.
VETERINARIANS . The IRS has released a Market Segment
Specialization Program audit techniques guide to enable
examiners to become familiar with the basic operations and
common terminology relating to veterinary medicine. IRS
Market Segment Specialization Program Training Guide--
Veterinary Medicine, IRPO ¶219,101.
PROFESSIONAL
RESPONSIBILITY
CLIENT CONFIDENTIALITY, E-MAIL . The American
Bar Asso iation has given its seal of approval to the use of e-
mail to transmit client documents. Under most circumstances, a
lawyer does not violate a client's confidentiality by transmitting
docum nts via unencrypted electronic mail, the ABA Standing
Committee on Ethics and Professional Responsibility
concluded in an ethics opinion announced last week. A lawyer's
oblig ion to protect confidential client information from
unauthorized use or disclosure "does not require an absolute
expec ation of privacy in a communication medium," the ABA
said in a statement. "It requires only a reasonable expectation of
privacy." The committee said it was not addressing use of
cellular or cordless phones, or fax.
SECURED TRANSACTIONS
SUPPLIER’S LIEN . The debtors were members of a limited
liability company which operated a cattle ranch. The debtors
had granted a bank a security interest in all cattle and offspring.
The debtors purchased feed and other cattle supplies from the
limited liability company which filed two sets of agricultural
supplier’s lien statements under N.D. Cent. Code § 35-31-01.
The first lien statement purported to cover the feed supplied
during the previous 340 days and the second lien covered the
previous 112 days. During the 340 days, the cattle were
transferred to the LLC for 218 days before being transferred
back to the debtors. The first lien statement only identified the
number and location of the cattle covered and listed only “feed
and care” for the supplies provided. The second lien statement
identified only the number of cattle covered but did not identify
any supplies provided. The court held that the lien statements
could cover only the supplies provided within 120 days before
the filing of the lien statements. The court also held that the
LLC could not file a supplier’s lien for a period in which the
LLC owned the cattle. The court held that the liens were invalid
because the lien statements failed to identify the first and last
days the upplies were provided. The court noted that the
supplies were provided on a continuing basis and the lien
statem nt should have reflected that situation. The court also
held that he lien were invalid for failing to more specifically
identify the supplies provided. In re Bernstein, 230 B.R. 144
(Bankr. D. N.D. 1999).
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The Agricultural Law Press and the Montana Society of CPAs present
“SEMINAR IN THE ROCKIES”
AGRICULTURAL TAX AND LAW SEMINAR
by Neil E. Harl and Roger A. McEowen
August 4-6, 1999 Rock Creek Resort, Red Lodge Montana
Come join us in the clear, wild mountain air of the Montana Rocky Mountains for a world-class seminar on the hottest topics in
agricultural tax and law. Space is limited for this wonderful opportunity to gain expert insight into agricultural law and enjoy the
splendor of one of America’s greatest natural wonders.
The seminar will be Wednesday, Thursday, and Friday, August 4-6, 1999 at the Rock Creek Lodge, near Red Lodge located in
the heart of the magnificent Montana Rockies. Registrants may attend one, two or all three days, with separate pricing for each
combination. On Wednesday, Dr. Harl will speak about farm and ranch income tax. OnThursday, Dr. Harl and Roger McEowen
will cover farm and ranch estate planning. On Friday, Roger McEowen will cover current developments in all other areas of
agricultural law. Your registration fee includes a copy of Dr. Neil Harl's seminar manuals, Farm Income Tax (almost 300 pages)
and Farm Estate and Business Planning: Annotated Materials (nearly 500 pages) and a copy of Roger McEowen’s outline, all of
which will be updated just prior to the seminar. The seminar materials will also be available on CD-ROM for a small additional
charge. Continental buffet breakfasts and break refreshments are also included in the registration fee.
Special room discounts are available for all rooms at the Rock Creek Resort. The resort is located 60 miles south of Logan
International Airport in Billings, MT and 60 miles north of Yellowstone Regional Airport in Cody, WY.
The seminar registration fees for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual, or Principles
of Agricultural Law and members of the MSCPAs are $175 (one day), $350 (two days) and $500 (three days).  The registration
fees for nonsubscribers and nonmembers are $195, $380 and $560 respectively.
*       *       *       *
The Agricultural Law Press presents the 4th Annual “Seminar In Paradise”
FARM ESTATE AND BUSINESS PLANNING SEMINAR
by Neil E. Harl and Roger A. McEowen
January 24-28, 2000 Royal Lahaina Resort, Island of Maui, Hawai’i
Spend a week in Hawai'i in January 2000! Balmy trade winds, 70-80 degrees, palm trees, white sand beaches and the rest of
paradise can be yours; plus a world-class seminar on Farm Estate and Business Planning by Dr. Neil E. Harl and Prof. Roger A.
McEowen.  The seminar is scheduled for January 24-28, 2000 at the spectacular ocean-front Royal Lahaina Resort on the Island of
Maui, Hawai'i.
Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Monday through Friday, with a continental breakfast and break
refreshments included in the registration fee. That is 20 hours of practical instruction in the most important areas of agricultural
estate and business planning.   Each participant will receive a copy of Dr. Harl's 500 page seminar manual, Farm Estate and
Business Planning: Annotated Materials, which will be updated just prior to the seminar. A CD-ROM version will also be
available for a small additional charge.
Attendees are eligible for substantial discounts on hotel rooms at the Royal Lahaina Resort, the site of the seminar.
The seminar registration fee is $645 for current subscribers to the Agricul ural Law Digest, the Agricultural Law Manual, or
Principles of Agricultural Law. The registration fee for nonsubscribers is $695.
Call/fax Robert Achenbach at 1-541-302-1958 or e-mail: aglaw@aol.com, if you need a brochure for either seminar.
Also, see our web site for details and registration forms:
http://members.aol.com/aglaw/agpub
